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GALE, Judge: This case was heard pursuant to the provisions
of section 7463 of the Internal Revenue Code in effect when the
petition was filed.! Pursuant to section 7463(b), the decision
to be entered is not reviewable by any other court, and the

opi nion shall not be treated as a precedent for any other case.

1 Unl ess ot herwi se indicated, all subsequent section
references are to the Internal Revenue Code of 1986 as in effect
for the taxable year in issue.
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Respondent determ ned a deficiency in petitioner's Federal
i ncone tax for 2002 of $2,745. The sole issue for decision is
whet her certain paynents petitioner received fromher forner
spouse during 2002 are includible in petitioner's inconme under
section 71(a).

Backgr ound

Sone of the facts have been stipulated and are so found. W
incorporate by this reference the stipulation of facts and the
exhibits attached thereto. At the tinme the petition was fil ed,
petitioner resided in Pensacola, Florida.

Petitioner and WlliamMIIls Burns (M. Burns) were nmarried
in March 1989 and |ived together as husband and wife in a house
they mutually owned (marital honme) until their separation around
August 2000. After their separation, M. Burns did not reside in
the marital home. Early in 2001, petitioner and M. Burns
di scussed and agreed to the ternms for dividing their property and
divorcing. Petitioner sunmarized the general terns of their
agreenent in a handwitten outline. The outline provided, inter
alia, that (1) the marital home was to be sold with 60 percent of
t he net proceeds going to petitioner and the remaining 40 percent
going to M. Burns, (2) petitioner would have sole use of the
marital honme until the sale was conplete, and (3) M. Burns would
pay petitioner "$1400 a nonth for house, yard, & animals, until

house sells", and "$500 a nonth after house sells until
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[ petitioner] can draw SS [ Social Security]". Petitioner took the
outline to an attorney who had been retained by her (through her
| egal services plan at work) for the purpose of obtaining the
coupl e' s divorce.

Petitioner explained the outline to the attorney, including
the fact that the $1,400 nonthly paynent to her from M. Burns
was to contribute toward the paynent of the expenses of the
marital honme and the couple's nmutually owned el derly pets,

i ncl udi ng debt service on the nortgage and the cost of preparing
the marital home for sale, and was to be taxable to M. Burns.
Petitioner further explained that the couple had agreed that the
$500 nmont hly paynments by M. Burns to petitioner after the
marital home was sold, until such tinme as she began receiving
Social Security benefits, were to be taxable to petitioner.

The attorney thereafter drafted a Marital Settl enent
Agreenent (MSA) for petitioner and M. Burns to review and sign.
The MSA incl uded provisions intended to nenorialize the Burnses
agreenents with respect to the division of all of their marital
debts and all of their real and personal property. It also
cont ai ned provisions whereby petitioner and M. Burns
relinqui shed any rights they may have had to each other's
"retirenment accounts, pensions, profit sharing plans, etc.", and
rel eased one another fromall other clains and demands of any

nature except as provided for in the MSA. The MSA included an
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integration clause specifying that the MSA constituted the
parties' entire agreenent and that it superseded any prior
under st andi ng or agreenents between them

Wth respect to the $1,400 and $500 nonthly paynment
obligations agreed to by petitioner and M. Burns, the attorney
drafted the foll ow ng provision:

4. ALI MONY FOR THE WFE: The Husband agrees to pay to

the Wfe alinmony in the amount of $1400. 00 per nonth,

until such time as the marital home is sold.

Thereafter the Husband agrees to pay to the Wfe

alimony in the amount of $500.00 per nonth, until such

time as the Wfe can legally begin receiving soci al

security benefits. Said paynents to be deposited
directly into the Wfe's bank account.

On reviewing this provision in the MSA before signing it,
petitioner questioned the attorney as to why both paynments were
| abel ed "al i nony" when she and M. Burns had agreed on different
tax treatnment for each; i.e., the $1,400 nonthly obligation being
taxable to M. Burns and the $500 nont hly obligation being
taxable to her. The attorney advised petitioner that the
determ nation of the tax consequences for these paynents woul d be
based on how t he noney was used, not on how t he paynent was
| abeled in the agreenent. On the basis of this assurance,
petitioner signed the MSA

The MSA was thereupon incorporated into and attached to the
Petition for Dissolution of Marriage filed by the attorney with
the Grcuit Court of Escanmbia County, Florida (Crcuit Court).

On April 25, 2001, the Circuit Court adopted the MSA as the Final
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Judgnent of Dissolution of Marriage between petitioner and M.
Bur ns.

Toward the end of 2001, M. Burns sent petitioner a letter
stating that he was going to claimthe $1,400 nonthly paynents as
deducti ble alinony on his Federal incone tax return and that
petitioner would have to pay taxes on it, because the paynents
had been designated "alinony" in the MSA. Petitioner took M.
Burns's letter to the attorney who drafted the MSA for
expl anation and assistance. The attorney refused to take any
corrective action on petitioner's behalf and instead advi sed
petitioner to "just sell the house and quit taking Bill's noney".

During 2002, petitioner received $16,800 from M. Burns
pursuant to the ternms of the MSA; i.e., $1,400 per nonth, as the
marital hone remai ned unsol d throughout 2002. The nopney was
utilized by petitioner to pay M. Burns's portion of the debt
service on the nortgage, taxes, insurance, naintenance, and
repairs with respect to the marital hone, and for veterinary care
for the pets. Respondent determ ned that the $16, 800 petitioner
received fromM. Burns was includible in her income under
section 71(a).

Petitioner nmade a formal conplaint with the Florida Bar
agai nst the attorney who drafted the MSA. In March 2006, the
Gievance Commttee of the Florida Bar recomended, on the basis

of its review of the attorney's conduct in preparing the MSA and
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|ater refusing to assist petitioner when requested, that the
attorney receive an Adnoni shnent for M nor M sconduct and be
required to attend a continuing |egal education program sponsored
by the Anmerican Acadeny of Matrinonial Lawers. The Gievance
Commttee's report concluded that the attorney had "failed to
conpetently and diligently represent * * * [petitioner] by
properly wordi ng the | anguage of the Marital Settlenment Agreenent
so that the non-marital paynents woul d not be taxed as incone to
her after the entry of the final judgnent."

Di scussi on

For Federal inconme tax purposes, an alinony or separate
mai nt enance paynent is any paynent in cash if: (a) Such paynent
is received by, or on behalf of, a forner spouse under a divorce
or separation instrunent;? (b) the divorce or separation
i nstrunment does not designhate such paynment as a paynent which is
not includible in gross inconme under section 71 and not all owabl e
as a deduction under section 215; (c) the payee spouse and the
payor spouse are not nenbers of the same household at the tine
the paynent is made; and (d) there is no liability to make any

such paynent, or a substitute for such paynments, in cash or

2 A divorce or separation instrument neans: (a) A decree of
di vorce or separate nmai ntenance or any witten instrunent
incident to such decree, (b) a witten separation agreenent, or
(c) a decree (not described in (a)) requiring a spouse to nake
paynments for the support or maintenance of the other spouse.
Sec. 71(b)(2)(A)-(C.
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property, after the death of the payee spouse. Sec. 71(b)(1)(A) -
(D). The test under section 71(b)(1) is conjunctive; a paynent

is includible in income as alinony only if all four requirenments

of section 71(b)(1) are net. See Johnson v. Comm ssioner, T.C

Meno. 2006-116; Jaffe v. Commi ssioner, T.C Meno. 1999-196. The

characterization of the paynents as "alinony"” in the divorce or
separation instrunent does not affect their treatnent for Federal
i ncome tax purposes; the test is whether the foregoing

requi renents are satisfied. Hoover v. Conm ssioner, 102 F.3d

842, 844 (6th CGir. 1996), affg. T.C. Menp. 1995-183.

It is undisputed that the MSA satisfies the definition of a
di vorce or separation instrument. See sec. 71(b)(2). The $1, 400
mont hl y paynents at issue herein were nmade in cash, the agreenent
pursuant to which the paynents were nmade did not expressly
designate that they were excludible frompetitioner's incone and
nondeducti ble by M. Burns,® and petitioner and M. Burns were

living separate and apart. Thus, the paynents received by

3 The qualified divorce instrunment nust contain a clear
direction with regard to tax effect to negate alinony treatnent
if the paynment would otherw se satisfy the requirenents of sec.
71. See Richardson v. Comm ssioner, 125 F.3d 551 (7th Gr
1997), affg. T.C. Menob. 1995-554; see also Estate of Goldnan v.
Comm ssioner, 112 T.C 317 (1999) (finding clear and express
direction from | anguage of the agreenent specifying that al
property transfers in the settlenent agreenment, including a
series of cash paynents that woul d otherw se satisfy sec.
71(b)(1)'s requirenents, were to be treated as "nontaxabl e"
events under sec. 1041), affd. w thout published opinion sub nom
Schutter v. Conm ssioner, 242 F.3d 390 (10th Cr. 2000).
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petitioner fromM. Burns satisfy the requirenents of alinony set
out in section 71(b)(1)(A), (B), and (C. Therefore, the
paynents' status as alinony depends upon whether they satisfy
section 71(b)(1)(D); i.e., whether M. Burns's liability to make
the paynents would have termnated in the event of petitioner's
deat h.

Petitioner argues that the $16, 800 received from M. Burns
in 2002 was not taxable alinony but was part of the property
settlement she and M. Burns agreed to regarding the narital
home. Petitioner argues that the MSA, as drafted by the
attorney, did not conformto the terns to which she and M. Burns
agreed. Specifically, petitioner avers that she and M. Burns
agreed that the $1,400 nonthly paynents she received from M.
Burns until the marital hone was sold were to be taxable to M.
Bur ns.

The gravanmen of respondent's argunent is that the paynents
made to petitioner pursuant to the MSA were alinony because al
the requirenents of section 71(b)(1)(A)-(D) are satisfied. Even
if M. Burns's $1,400 nonthly paynents to petitioner were
intended as part of a property settlenment and were to be taxable
to M. Burns, respondent argues, they are alinony for Federal

i ncome tax purposes as long as the requirenents of section
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71(b) (1) (A - (D) are satisfied.* Gven the MSA's integration
cl ause, respondent argues, unless the agreenent is reforned by a
court of conpetent jurisdiction so that it designates that the
paynents are not includible in gross inconme by petitioner and not
al l owabl e as a deduction by M. Burns, section 71(a) applies and
the paynents are incone to petitioner.

We disagree with respondent that the paynments satisfy the
section 71(b)(1)(D) requirenent that there be no liability to
make any such paynment for any period after the death of the payee

spouse. See kerson v. Conmmi ssioner, 123 T.C. 258, 265 (2004).

If the payor is liable for any paynents after the payee spouse's
deat h, none of the paynents required under the divorce instrunent
are alinony. Sec. 1.71-1T(b), Q&A-10, Tenporary | ncone Tax
Regs., 49 Fed. Reg. 34456 (Aug. 31, 1984). \Wether such a post-
death liability exists may be determned by the terns of the
applicable instrunent, or if the instrunent is silent on the

matter, by looking to State law.® Morgan v. Conm ssioner, 309

“1n a departure frompre-1984 | aw, sec. 71(b) does not
require: (1) that deductible/includible alinny paynents be
periodic in nature, (2) that the ambunt to be paid nust be fixed
in the agreenent, or (3) that the paynments be intended for
spousal mai ntenance and support. Sec. 71(b) makes no distinction
bet ween transfers of cash neant to provide support or cash
transfers nmeant to divide nmarital assets, so long as the paynents
meet the sec. 71(b) requirenents. See Estate of Gol dnman v.
Conm ssi oner, supra.

5 Sec. 71, as anended by the Deficit Reduction Act of 1984,
Pub. L. 98-369, sec. 422(a), 98 Stat. 795, required that the
(continued. . .)
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US 78, 80 (1940); Kean v. Comm ssioner, T.C Meno. 2003-163,

affd. 407 F.3d 186 (3d Cr. 2005); Glbert v. Conmm ssioner, T.C

Meno. 2003-92, affd. sub nom Haw ey v. Commi ssioner, 94 Fed.

Appx. 126 (3d G r. 2004).

As the MSA does not explicitly address M. Burns's liability
to make the $1,400 nonthly paynments in the event of petitioner's
death, we nust determ ne his post nortem obligations under
Florida law. Under Florida | aw, where (as here) no m nor
children are involved, periodic paynents incident to divorce are
generally either alinmony, which is in the nature of support and
term nates on the death of either spouse by operation of |aw
(absent express agreenment to the contrary),® or part of property
settlenment rights, which are vested and survive the death of

either fornmer spouse’. See O Malley v. Pan Am Bank, N A , 384

So. 2d 1258, 1260 (Fla. 1980). The description of the paynents

5(...continued)
qual i fied divorce instrunment specifically provide that the
al i nrony obligation would cease at the payee's death. |In the Tax
Ref orm Act of 1986, Pub. L. 99-514, sec. 1843(b), 100 Stat. 2853,
Congress anended sec. 71(b)(1) to elimnate the specific witing
requi renent where alinony termnates at the payee's death or
remarriage by operation of State |aw, effective for paynents nade
under a divorce or separation instrunent entered or executed
after Dec. 31, 1984.

6 See, e.g., Eagan v. Eagan, 392 So. 2d 988, 989 (Fla. Dist.
Ct. App. 1981); Ford v. First Natl. Bank, 260 So. 2d 876, 877
(Fla. Dist. C. App. 1972).

" See, e.g., Scholemyv. Scholem 629 So. 2d 246 (Fla. Dist.
Ct. App. 1993); Kuhnke v. Kuhnke, 556 So. 2d 1121 (Fla. Dist. C

App. 1989).
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as alinmony in a divorce or separation instrument is not

conclusive. Fagan v. Lews, 374 So. 2d 18, 20-21 (Fla. Dist. C

App. 1979) (citing Underwood v. Underwood, 64 So. 2d 281 (Fl a.

1953)) .

To determ ne whet her periodic paynents are alinony or a
property settlenent, Florida courts consider the intention of the
parties as evidenced by the plain | anguage of their agreenent,
the agreenent's overall structure, the surrounding circunstances,

and the agreenent's purpose. Kuhnke v. Kuhnke, 556 So. 2d 1121

(Fla. Dist. C. App. 1989); see also Underwood v. Underwood,

supra. Wiether periodic paynents constitute support (and
therefore alinony) or a nmethodol ogy for division of property
general |y depends upon whet her the paynents are given in return
for a relinqui shment of other valuable property rights by the

reci pient spouse. See Mcintyre v. Mlintyre, 824 So. 2d 206, 207

(Fla. Dist. C. App. 2002) (citing Petty v. Petty, 548 So. 2d

793, 795 (Fla. Dist. C. App. 1989); Draper v. Draper, 604 So. 2d

946, 947 (Fla. Dist. C. App. 1992)).

On the basis of Florida | aw, we conclude that the $1,400
nmont hl y paynments, considered in the context of the MSA as a
whol e, were part of a property settlenent. The MSA provided that
(1) the marital hone was to be sold; (ii) M. Burns was to
recei ve 40 percent of the net proceeds; and (iii) M. Burns was

to pay $1,400 per nonth until the sale. The surroundi ng
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ci rcunst ances denonstrate that this $1,400 per nonth was intended
to service M. Burns's portion of the nortgage indebtedness and
to cover his share of the maintenance, taxes, insurance, and
simlar expenses of the marital honme (including sale preparation
expenses) until such tine as the marital hone could be sold and
t he proceeds divided.® As such, the paynents were integral to
the couple's division of property. |In addition, the paynents
were subject to a contingency other than the joint |ives of the
former spouses (i.e., "until such time as the marital honme is
sold"), which indicates that they were a property settl enent

rat her than alinony. See Underwood v. Underwood, supra at 288.

Mor eover, petitioner relinquished other valuable property rights
in the MSA, which supports the same conclusion. Indeed, on very
simlar facts, wherein periodic paynents were to be nade for the
purpose of maintaining the marital residence until it was sold,
the paynents were held to be a property settlenent rather than

al i rony. Bockoven v. Bockoven, 444 So. 2d 30, 31-32 (Fla. Dist.

Ct. App. 1983); see also Sal onon v. Salonobn, 196 So. 2d 111, 113

(Fla. 1967) (paynents term nating upon wife's failure to own or
reside in designated residence are not alinony but a property

settlenent).

8 To the extent sonme portion of the nonthly paynent was
intended for and in fact expended on the care of the couple's
jointly owned pets, it is consistent wwth a property settl enent
rat her than alinony.
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Under Florida | aw, since the paynents at issue were part of
a property settlenment, M. Burns's liability for them would have

survived petitioner's death. See Salsman v. Sal sman, 360 So. 2d

54, 55 (Fla. Dist. C. App. 1978) (under separation agreenent,

husband was obligated to nake nortgage paynents on marital hone
that was to becone wife's sole property; husband' s obligation to
make nortgage paynments survived wife's death); see also Mcintyre

v. Mcintyre, supra at 207 (since payor spouse's liability for

periodi c paynents was incurred in exchange for other property
rights of payee spouse, paynents were property settlenent and
liability for them survived payor spouse's death). Pursuant to
Florida | aw, the MSA gave petitioner a vested property right in,
and M. Burns had a corresponding liability to petitioner or her
estate for, the paynents of $1,400 per nonth until the marital
home was sold. Consequently, M. Burns's liability to nake the
paynments woul d not have been extinguished by petitioner's death
but woul d have continued until the marital home was sold. As a
result, the paynents (totaling the $16,800 received by petitioner
in 2002) fail to qualify as alinony because they do not satisfy
section 71(b) (1) (D).

Because we hold in petitioner's favor on the foregoing
basis, we do not address petitioner's contention that the MSA was
the product of m stake insofar as it failed to designate that the

$1, 400 nonthly paynments were not includible in gross incone under
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section 71 and not all owabl e as a deduction under section 215 (as

provided in section 71(b)(1)(B)). To reflect the foregoing,

Deci sion will be entered

for petitioner.




